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Introduction

« Common mistakes can lead to significant liability
« Be careful: the laws don’t always make sense!
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Ignoring State Law

o State Labor Codes

el

And before we even start...

* Statespecific legisiation, court decisions
¢ Requirements frequently more advantageous to EEs than FLSA

* Typically governs paydays. final pay, min. wage, deductions, exemptions,
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¢ Commission Only

* Deduction prohibitions

¢ Relying on salaries oc 4

Mistake #1

IFLSA Misclassifications

* Ignoring the Retail Sales & Outside Sales exemption rules

* Over utilizing the Computer exemption

¢ Docking policies -reductions due to quantity or quality of work
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Retail Sales Exemption

d in retail or service establishment
les of goods and/or services not for resale

of annual de

* Be emplioy

volume = sa

* Earn more than 1.5 x federal minimum v
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Outside Sales Exemption

Primary Duty:

Featured Guest: h Homt:
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When are SALARY Deductions NOT OK

f Work
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Sfalen

* Business Closures /Unav

o Arriving Late / Leaving Early
Al gl I g Early

* Sickness or Accident - unless company has bona-fide sick pay plan asulant x g Serviees, LLC
v . ness litary Leave o HR Author of Cracking The Pesscasity
o Jury Duty, Witness, Military Leave
)
* Fines, damaged or lost equipment
] 455-5556, ex1. 403
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DOL’s Safe Harbor
* Clearly communicated policy prohibiting improper
deductions and including a complaint mechanism
« Reimburses employees for any improper deductions
« Good faith commitment to comply in the future
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Mistake #2

INo Timesheets, Minimum Wage, OT for piece rate EEs

« EE paid per unit produced
« Need:
o Log time
o Calculate Regular Rate of Pay
o Ensure minimum wage
o Pay OT
« Very challenging in certain states — CA!

« No Timesheets, Minimum Wage, OT for piece rate EEs
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Mistake #3

Not using the Regular Rate of Pay

Featured Guest:

CEO, Lighthouse

« Applies when non-exempt EE has multiple rates of pay
or receives pay on top of base hourly rate

g Services, LIC

Author of Cracking The Pesscasity

« Does not include:

o Discretionary bonuses

o OT or weekend premium pay
o Pay for Time Off
(=]
<

Expenses
Benefits
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Straight time $1400 40 560.00
OT Howrs $14.00 3 $ 42.00
OT Premium $70 3 $ 21.00
Weekly Incentive $

Total pay to be included in Regulor Rate: $752.00
Divided by total howrs worked + 43 $17.49

How to Calculate

[Total Remuneration +Total Hours Worked = Regular Rate of Pay

Example: EE Earns S14/ar Works 43 Hrs and gets $150 boaus

LI 1 1 1T ]
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When Do You Use It?

Lauraine Sifzlen

Featured Guest: h Homt:

« Some Paid Sick Day laws
o Oregon - regular rate of pay in prior pay period
o CA — regular rate of pay in prior 90 days

« Some State Missed Rest/Meal Break penalties
o CA ~ | hour per missed break
o WA -~ missed break results in time being paid again
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Mistake #4
The Un-Blended Overtime

b MA
¢ OT must be paid at Regular Rate of Pay rthous
« Many ERs pay OT at rate in effect at time OT occurs e
OR at BaSC Hour]y Ratc Of Pay Author of Cracking The Pesscaslity
« Calculation challenges most payroll and timekeeping \ ‘ . ot a0

systems

o Class action lawsuit material
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Back to Our Example
[The Bonus causes incremental add’] OT to be due:

Example: EE Earns S14/Ar Works 42 Hrs and gets $150 boaus

slaod «
$1400
3

e |
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Commissions & Bonuses

» Determine the period over which the incentive was

Determine how many workweeks are involved

« Pro-rate the incentive over those workweeks

» Calculate Regular Rate of Pay for each workweek
o Calculate incremental OTdue for each workweek
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Retro Calculations

« $500 commission paid in March for sales in February
« $100 would be added to each of 5 weeks pay
« Regular rate calculated for each week

¢ Add’1 OT due for each week
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Mistake #5
Misclassifying Independent Contractors that should be
Employees!
« NOT up to the Employer and the worker
« Multiple factors
« Concept of control

 Liability & penalties N
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DOL - Economic Realities Test

1. Nature and the degree of control;
2. Amount of investment in facilities and equipment;

3. Degree to which opportunity for profit and loss is
determined by the employer:

4_ Skill and initiative necessary;
5. Permanency of the relationship; and extent to which the
work is an integral part of the employer’s business.
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IRS's Updated 11 Factor Test

As of 2006, replaces previous 20 Factor Test

and refine

.
o Pressure to
.3

¢ Type of Relatioaship
¢ Behavioral: Does the o«

the worker does his o her job?
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IRS's Updated 11 Factor Test

« Financial: Are the business aspects of the worker’s job
controlled by the payer?
o Business Expenses
Investment
Services provided to Market
Method of Payment
Profit/Loss

» Type of Relationship:
o Type of Relationship:

Cossulting Services, 11

Author of Cracking The Pesscaxity
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Mistake #6

Poor Workers Comp Practices

Featured Guest: h Howt:

o Ilkegal to ‘discriminate against’ employee who has suffered work-related injury

« Role of physician

& Sexrvices, 11

« Medical insurance’ FMLA ®io HR Author of Cr
o Exclusive Remedy e
3

« But the EE s2ic be/she didn’t want to file 2 claim....

o Seck couns

we o any fermanabon
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Mistake #7

INot paying Day Travel Time correctly

Featured Guest: h Homt:

Sfalen

¢ Travel between home and work at beginning of day and at end - not

ul FO.L
compensable.
Priscipal Coasulant ¢ Services, LLC
¢ If EE required to report to 2 location prior to 1st work site, travel is poHR Author of Cracking The Perscasity
compensable from that stop to 15t work . Same applies at end of day. 25808 e
3 $453-5558, ex1. 403

¢ Day travel to another city - additional time over regular home commute is
compensable
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Mistake #7

INot paying Day Travel Time correctly

¢ Travel between home and work at beginning of day and at end - not

travel is

additional time over regular home commute is

s at end of day.

Goanoa

In-Depth Work Style
Personality Testing

in-Depth Work Style Personality

Aszeszments

Why in-Depth Is Best

Work Style Personality Testing
Work Style Assessments

Pre-Employrment Testing

Talent Development

Talent Development
Talent Developme: orkshops
Skills Testing

Team Bulliding Service
Outplacerment Services

Ino American Management Style

Interpersonal Coaching

Follow Us

f & in D

Copyright 2017 Ughthcuse Conulting Services, LLC. Al Rights Reserved

Featured Guest:

Lauraine =

falen

040-248-080¢

Cossulling Servicrs, LA

Author of Cracking The Pesscasity

Latest Posts from our
Blog

Holidays: A Rinal of Joy or Sorroes

Happy Holidays from LCS!




A~

] LIGHTHOUSE
G S T

ADA

Mistake #8

Getting Caught in the Bermuda Triangle

7

I<

Work Comp

Y FMLA
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« Failure %0 rem Jeaves conc

» File work comp and &

« Using the wrong notices

» Failere 1o re
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